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STATEaIEXT of case 


'Fills ease comes ])(‘fore tlie Couit upon apxx‘al| from 
an order of the Supreme Court of the District Co- 
lumlha ovorrulin<^ the demun-er of tlie plaintiff below 
(appellant herein) and a .jiKii»*ment entered therqon in 

favor of tlu‘ defendant. Roliert R. Doleman, dciceas- 

! 

ed, son of tlie ap])(‘llant durin.iz; Ids life time wijis an 
(*m])loy(‘(‘ of tli(‘ Potomac Electric Powcu* Company and 


I 

1 





o 


was killed in the line oi' duty; that the widow of the 
deceased applied for, and is receiving compensation 
through the District of Columbia Workmen’s Compen¬ 
sation Commission. That the Appellant, a next of kin 
and dependent of the said deceased, gave notice to the 
Deputy Compensation Commissioner of his election to 
proceed against the defendant, Harry Levine (appel¬ 
lee herein) pursuant to Section 933, Paragraph (a) of 
the District of Columbia Compensation Act; that the 
appellant then took out letters of administration upon 

the estate of the said deceased and on the first dav of 

•• 

Xovember, 1933, filed suit against the defendant, Har¬ 
ry Levine (appellee herein), in the amount of ten thou¬ 
sand dollars! ($10,000) for the wrongful death of the 
said deceased. That on the 13th dav of Xovember the 
Potomac Klejctric Power Company (not a party to the 
proceedings herein) also lihu! suit against the delVnd- 
ant, Harry Levine (apj)ellee h(*rein), iii tlie amount of 
ten thousand dollars ($10,000) for tlie wrongful deatli 
of the said deceasetl; allegedly pursuant to Section 
933, Paragraph (b) of the District oF Colum])ia Work¬ 
men’s C'ompeinsatioM Act. To (‘acli of tlie ar()r(‘s;r:d 
suits tlu‘ a|)f)(*llet* h(‘i-(Mn filed ;; Plea in Abat(‘in(‘nt 
w}iei-(‘U])on th(‘ aj)]H*llant r.nd l!u‘ i'otnmac Kl(‘ctri(' 
Power Company (‘ach filed d(‘ninrr(‘i- to the said Ph‘a 
in AI)at<Mn(‘nt. Tin* two d.eia'irrcn-s Ixdng heard lo- 
g(‘t!u‘r in tin* Court Pidow on tlie se{'ond dav of .Tann- 

ai-y. 19.34,- ;tnd on tlie 27th day of danuai-y, 19.34, tlK‘ 
l.»>wer f'ourli sttstaiju‘d tin* demurrer of the l\)tomac 
Liv‘etrie power Com{)any, til(‘d to the said Plea in 
Abatenr*- : ai!!<! o.vtn-rr.hMl tin* d(*murrer of the appel- 
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lant filed to the said Plea in Abatement. The ruling 
of tile court being based upon the alleged application 
of tile decision of the Supreme Court of thb United 
Stat(‘s in the case of the ! 


Aetna Life Insurance Co. vs. Moses,! ,,i 

287 U.S. 530. 

TJie ijower Court also indicated that in a^ much as ^ 

i 

the widow was the only dependent disclosed! by the 
jileadings, the father not being alleged a dejpendent 
in the declaration, the aforesaid Supreme Coijrt deci¬ 
sion was controlling and gave the employer t^ie right 
to maintain the action in preference to the adnpnistra- 
tor. Wiiereupon counsel for the appellant olbtained 
h‘ave of Court to lile an amended (.leclaration,, which 
said amended declaration was accordingly filedjand in¬ 
cluded an allegation to the (d’fect that the aj^pellant 
h(‘r(Mn, was also a dependent of the said deceased 
witliin the nu‘aning of Section 909, Paragrapli (d) of 
the District of Columbia Compensation Act (Pecord 
]). 9). It was stipulated liy and lietween counsel for 
tli(‘ r(‘S|)(‘(*iive jiarties that th(! ruling of the! Court 
would be th(‘ same if th(‘ amended declaratioij were 
filed an<l consider(‘d at the time of the decision bn the 

I 

original d(‘claration of tin* aj)pellant (Pecord ip. 9). 


ASSKINMFA'T OF FRROPS 


Tin* erroi's commitletl bv the Court are: 


1. 'idu* Court (‘iT(‘d in overruling tin* plaintifITs de- 
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murrer to the defendant’s Plea in Abatement, and in 
enterinix judgment for the defendant. 

2. Tlie Court erred in its eonstruetion of para¬ 
graph (b) of Section 933, of tlie District of Columbia 
Workmen’s Compensation Act (Act of Congress ap¬ 
proved March 14, 1927, as amended by Act approved 
May 17,1928, 4r) 8tat. At L. 600, C. 612; U.S.C.A. Title 
33, Chapter 18). 

3. The Court erred in holding that the acceptance 
of compensation by the widow of a deceased employ 
under Section 933 (b) of the District of Columbia 
Worknnm’s Compensation Act transfers the cau.^e ol* 
action for wroimt'ul d(*atii of said deceased to th(‘ (‘in- 
ployer ev(m tliough the widow is neith(‘r the adminis¬ 
tratrix nor the onlv next of kin ot' said d(‘ceased, nor 
sole party or depemUmt entitl(‘d to compensation. 


4. Tlu‘ (M')urt (‘iTt‘(I in liolding that a (l(*p(‘nd(‘tit of 
a dec(‘ased emjdoyee und(‘r tin* said District of C’oliim- 
bia WorkmeiPs C()mp(‘nsation Act, wlio has ])ro])erly 
elected to procecnl against the third party responsible 
for the wrongful (h'at’n of the d(‘C(‘as(‘d (‘mpIoy(‘(‘ and 
has b(*com(‘ iadministrator for tliat ]>urp()se, has no 
right to maintain the cause* of aedion against the said 
wrongdo(‘r wh(‘re the widow has acc(*pt(Ml com])ensa- 
tion und(‘r the said District of I’olum'nia Woi-knu'n’s 
Compensation Act. 


'). Tlui C’ourt errcnl in holding that the acceptance 
of compensation under the District of Columbia Work- 
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men’s Compensation Act works as an assignment ot* 
the (*ntire cause ot* action to the employer agajnst the 
wrongdoer even tliough there is another dependent 
under the said Act, who is also the administrator and 
a next ol* kin ol’ the said deceased employee, a^l who 
has properly elected to proceed against tlje said 
wrongdoer. j 

i 

G. The C'ourt eri’od in its Memoranda opiniop, hold¬ 
ing that th(‘ case of Aetna Life Insurance Compkny vs. 
Moses (287 T.S. r)30) has given to the employer the 
right to maintain tiie cause of action agaipst the 
wrongdoer wh(‘]-<‘ a })erson entitled to comperjsation 
has accept(‘d saim^ under th(‘ District of Columbia 
Workmen’s Com])(‘nsation Act. i 


STATFTKS AIMMdCAVBLK TO TIIK QUESIjlOXS 

AT JSSLK 


'Phe sections of such statutes as are pertinen|t to a 
consid(‘ratlon of the cpiestions pr(*s(Mited upon tljis ap- 
j>eal are: j 

DISTRK’T OC COLLMIMA WORKMEN’^ 

1 

i 

(’OM PEXSATIOX ACT E.S.C.A. I 

i 

I 

TITI-K (UJAl'TKH 18 ! 

1 

i 

Section 90!). Com uatsdli(jn for Dcaili: i 

I 

I 

'Mf the injury causes death, tlie compensjation 



shall be known as a death benefit and shall be pay¬ 
able in the amount and to or for the benefit of the 
persons following: 

(a) Reasonable funeral expenses not exceed¬ 
ing $200. 


(b) If there be a surviving wife 


and 


no child of the deceased under the age of eigh¬ 
teen years, to sucli wife ... 3;*) per centum 

of the average wages of the deceased, during 
widowhood . . . with two years compensation 

in one sum upon remarriage;’’ 

(d) If there be no surviving wife or dependent 
husband or child under the age of eighteen years 
or if the amount payable to a surviving wife or 
dependent husband and to children under the age 
of eighteen years shall be less in the aggregate 
than ()b 2/3 per centum of the average wages or 
the deceased; then for the support of grandchil¬ 
dren or brothers and sisters under the age of 
eighteen years, if dependent upon the deceased at 
the time of th(‘ injury, lo per centum of such 
person until the age of eighteen years and for the 
support of each })arent. or grandparent, of the de¬ 
ceased if dependent upon hi mat the time of the 
injury, 2;*) piu- centum of such wages during such 
d(‘pendency. But in no case shall tlie aggregate 
amount payabh* under this subdivision exceed th(‘ 
difference between 66 2/3 p('r centum of such 
wages, and the amount paya])le as hereinbefore 
pi-ovided to surviving wife or dependent husband 
and for tlu* suj)])ort <d' sui'viving child or chil¬ 
dren.” 


Section 91-r. Pdiintcuf of Comijoisafitjn: 

“(m) Tli(‘ total compensation payahh* urnhs* 
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7. 


this chapter for injury or death shall in ho event 
exceed the sum of $7,500/’ ! 

Section 917. Compensation a Lien Against \ Assets: 


“Compensation shall have the same preference 
of lien against the assets of the carrier; or em¬ 
ployer without limit of amount as is nowjor may 
hereattor be allowed bv law to the clainiant for 

I 

unpaid wages or otherwise.” ... j 


Section 932. Security for Compensation: 


“(a) Kvei-y employer shall secure the pjayment 
of compensation under this chapter. . . 1 . 

(1) By insuring and keeping insured t^ie pay¬ 
ment oi* sucli compensation with any stoqk com¬ 
pany or mutual company or association, or with 
any other person or fund ... j 


Section 933. Conipensafion for Injuries 'Where 


Third Persons are LiaJ>Jes< 


“(a) If on a('Count of a disa])ility or deatli for 
wliich compcmj^ation is ])ayable under thii^ chap- 
t(n' tiie person entitled to such compensatijon de- 
t(‘i-min(‘s tiiat some person other than the epiploy- 
(‘T is liable in damages, he may elect, by giving no¬ 
tice to the deputy commissioner in such njianner 
as the commission may provide, tore ceivh such 
compensation or to recover damages ajgainst 
such third person. ! 

“(b) .\cce])tanc(‘o f such compensation shall 
operate as aii assignment to the employer of all 
right of the person entitled to compensationl to re- 
('over daniag(‘s against such third person, whether 
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or not the person entitled to compensation has no¬ 
tified the deputy commissioner of his election. 

“(c) iThe payment of such compensation into 
the fund established in section 944 of this chap¬ 
ter shall operate as an assignment to the employ¬ 
er of all right of the legal representative of the 
deceased (hereinafter referred to as ‘representa¬ 
tive’) to recover damages against such third per¬ 
son, whether or not the representative has noti¬ 
fied the deputy commissioner of his election. 

“(d) Such employer on account of such assign¬ 
ment may either institute proceedings for the re¬ 
covery of such damages or may compromise witli 
such third person either without or after institut¬ 
ing such proceedings. 

“((‘) Any amount recovered by such employer 
on account of such assignment, whether or not as 
the result of a coniproniis(‘ shall lie distributed as 
I'ollows: 

(1) T1h‘ (unployer shall retain an amount 
(‘qual to: 

(a) The (‘Xpeiis(‘s Ineiirrt'd by liini in r(‘- 
spect of such proce(‘dings or compromise (in¬ 
cluding a reasonable attornev’s fee as deter- 
mined by the deputy commissioner). 

(b) Tlie cost of all benefits actually fiir- 
nisiied by liini to tli(‘ (‘inployiH* under s(‘ction 
907 of this cliapter. 

(c) All amounts paid as compensation, and 
tlu‘ present value of all amounts payable as 
compensation, such pn'sont value to be com- 
])uted in accordance with a schedule prepared 
by the commission, and the amounts so com¬ 
puted to be retained by tli(‘ employer as a 
trust rund to ])ay such comy)ensation as it b(‘- 
roiiK^s dm* ami to ])ay any sum, in (‘xccss of 
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such compensation, to the person entitled to 
compensation or to the representative; and 
(2) The employer shall pay any ^xcess to 
the person entitled to compensation (|)r to the 
r(‘pr(‘sentativ(‘. | 

] 

“(1*) It* th(‘ ])erson entitl(‘d to compensation or 
tlie representative elects to recover damages 
against such tliird person and notifies tlie com¬ 
mission of* his (‘lection and institutes procjeedings 
within the period prescribed in section 913 of this 
chapter, the employer shall be required tci paj’' as 
compensation under this chapter a sum (jqual to 
the ex(*(‘ss of the acount which the commisifeion de¬ 
termines is payable on account of such injury or 
death over tiu* amount r(‘covered againj^t such 
third person. ! 

‘‘(g) If a comproniise with such third .person 
is made by th(‘ person entitled to compens^ltion or 
such ri‘presentative of an amount less tljan the 
compensation to which such person or represen¬ 
tative would l)e entitl(‘d to under this chapter, the 
eniploy(*i' shall b(‘ liable for compensation! as de- 
t(‘rmined in subdivisioii (e) only if such cpmpro- 
niise is made with his written approval.” 

S(‘ction 29, chapter 67 of the New York Compensa¬ 
tion Law: 


“ if an (‘inploycu* entitl(‘d to compensation!under 
this chapter l)(* in.jur(‘d or killed by the negijigence 
or wrong of another not in the same employ, such 
injured employee, or in case of death, his djipend- 
ents, shall before anv suit or anv award ;under 
this chapter, (‘l(‘ct whether to take compenisation 
under this cha])ter or to pursue his ri‘medy 
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against such other. Such election shall be evi¬ 
denced in such manner as the commissioner may 
by regulation prescribe. If such injured person, 
or in case of death, his dependents, elect to take 
compensation under this chapter, the awarding of 
compensation shall operate as an assignment of 
the cause of action against such other to the state 
for the benefit of the state insurance fund if com¬ 
pensation ])e payable therefrom, and otherwi.se to 
the person, as.sociation, corporation, or insurance 
carrier liable for the payment of such compensa¬ 
tion, and if he elects to proceed against such oth¬ 
er, the state insurance fund, person, association, 
or corporation, or insurance carrier as the case 
niav be, shall contribute onlv the deficiency, if anv, 
between the amount of the recovery against such 
other person actually collected and the compensa¬ 
tion provided oi* estiniatcnl l)y tliis chajiter for 
su(‘h case. 

(X)I)K OF LAW FOR TllF DISTRICT OF 

(H)Ll\MP>IA 


‘A’hnpt(M‘ Forty-jiv(‘. 


X(‘glig(‘nc(i Clausing D(‘ath 


SFC. L‘]()l. Lialiilitv: 

“When(‘V(‘r liy an injury doiu* or hap])(‘ning 
within the limits of the District of Columbia tlie 
death of a person sliall be caused b vtlie wrongful 
act, neglect, or default of any ])erson or corpora¬ 
tion, and th(‘ act, in^glect, or (hdault is sucli as 
would, if d(‘atli had not (‘nsu(‘d, liav(‘ (*ntitl(‘d tli(^ 
])arty in,iur(‘d ... to maintain an ai'tion and 
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recover damages, the person who or eorJ>oration 
which would have been liable if death hadj not en¬ 
sued shall be liable to an action for damages for 
such death, notwithstanding the death of the per¬ 
son injured . . . ; and such damages fshall be 

assess(*d with r(‘ference to the injury r^ulting 
I'rom such act, neglect, or default causing such 
<leath, to the widow and next of kin or spch de¬ 
ceased person: Prorifled, That in no ca^e shall 

the recovery under this act exceed the suni of ten 
• 1 
thousand dollars . . i 


SKC. 1M02. By Whom Suit to Be Brought: j 


“Kvery sncJi action shall be brought by land in 
the name of the p(*rsonal representative df such 
(l(‘ceas(*(i person, an<l within one year aftjer the 
(l(*ath of tli(‘ })arty injured. | 


Sl^X'. 1.*)().*>. Distribution of l)nmag(*s: 


*‘Th(; damages recov(‘r(‘(l in sue hactionj shall 
not l)(* ap})ro|)i-lat(‘(! to tlh‘ payment of thej debts 
or liainlities of such deceascid p(‘rson, buti shall 
Ijiun* to th(‘ ))(‘ne(it of his or her family apd be 
distril)ut(‘d according to the provisions of the stat¬ 
ute of distribution in foi-ce in the said District of 
Columbia. ’ ^ 

ARGUMENT I 

! 

j 

“Construction of the term ‘Person entitled to 

^ • i 

Compen.'^atioiP I 


^ I 

We are met at the very threshold of the argument 
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with the question what is the legal construction of the 
term “person entitled to compensation’’ as employed 
in Section 933(a) of tlie District of Columbia Compen¬ 
sation Act? A clear and logical construction of this 
term is essential in determining the further question, 
who has the right of election under Section 933(a) of 
the District of Colum])ia Workmen’s Compensation 
Act. The aforesaid section states that the person en¬ 
titled to compensation may elect to proceed against 
the third person liable in damages by giving notice to 
the deputy commissioner, in such manner as the com¬ 
mission mayi provide; to accept compensation or to re¬ 
cover damages against such third person. 

Here the deceased employee left surviving him as 
dependents under Section 909 of the District of Co¬ 
lumbia Compensation Act a widow and a father. The 
widow electing to accept compensation under the Act 
while the father elected to proceed against the wrong¬ 
doer. Paragraph (19) of Section 902 of the District 
of Columbia Compensation Act on definitions pro¬ 
vides : 


M"*! 


Till* singular Iriclu(I(‘s tin* plural and the mas¬ 
culine includ(‘s th(‘ tVminiiK* and neuter.” 


The proper construction tluni of Section 933(a) 
Supra) is that the persons entitled to compensation 
may elect to accept compensation oi’ pi’oceed against 
the wrongdoer to recov(*r damag(‘s. This being tru(‘ 
Iiow can the widow by accepting compensation trans-^ 
the run])loyer the exclusive right to maintain the 
M*er theT^tire caus(‘ of action to th(» (‘m])loy(‘r so as to 
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I 


i 
! 
i 

action? Is it not reasonable to conclude that under 

1 

such circumstances the widow could only transfer such 
rip:hts as she then possessed, which was one-half inter¬ 
est in the personalty of the deceased employe^, under 
section 37;*) of the District of Columbia Cod0? Will 
reason lead us to conclude that where the rightj of elec¬ 
tion lies in two the action of the one is binding: on the 
other ? Suffice it then to say that the only ri^ht that 
Mary E. Doleman, widow of the deceased erpployee, 
transferred to the Potomac Electric Power Cpmpany 
was one-half interest in the personalty of the said de¬ 
ceased arisinsr out of his wrongful death. Thi^s is un- 

' 1 

questionably true especially in view of Section! 933(b) 
of the staid District of Columbia Workmen’s Cjompen- 
sation Act which reads as follows: I 

' I 

“Acceptance of such compensation shall opejrate as 

an assignment to the employer of all right of the per- 
son entitled to compensation to recover damages 
against such third person.” 

The said widow lieing the only one to accept com¬ 
pensation: naturally only the right of the widpw was 

assign(‘d to tin* Potomac Electric Power Company. 

» 1 

i: I 

I 

j 

WHO HAS TtlE T7ICHT TO .VIAIXTATX TfHE 
ACTION FOR WEOXGFUL DEATH? | 

An exhaustive comparison of the various co|mpen- 
sation laws throughout the land will reveal thajt Sec- 
tion 29 of tlie Xew York Workmen’s Compen|?ation 
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Law is most analogous to Section 933 of the District 
of Columbia Compensation Act. As a matter of fact 
the District of Columbia Workmen’s Compensation 
Law was drafted after the Xew York Compensation 
Law. 


See Hunt vs. Bank Line, 35 Fed. 2nd 136, 138 


The Xew York Compensation Law is more far 
reaching that that of the District of Columbia, in that, 
when compensation is accepted under the Xew York 
Act the entire cause of action is transferred to tin^ 
employer while under the District of Columbia Com¬ 
pensation Law only the right of the person entitled to 
compensation is transferred to the employer. 

The question with respect to who may maintain the 
action for wrongful death iias been decided bv the 
Court of Appeals of Xew York on sev(‘ral occasions: 
that high tribunal giv(‘s this right to the administrator 
in preference to the employer. 

Matter of Zirpola vs. Casselman, 237 X.Y. .367, 14.3 
X. K. 222. In this case the facts showed that John 


Zirpola, while working for his employ(*r, T. & F. Cas¬ 
selman, met his death by falling into an elevator shaft 
in a building owned by tin* corporation known as tin* 

estate of Fng(‘n(* Hoffman. Ilis father and moth(‘r, 

✓ 

who wen* his sole next of kin, hied a notice of (dection 


under Section 29 of the Workmen’s Compensation Act. 
The administrator brought an action at law which re¬ 


sulted in a v(‘rdict for two thousand live 


hundn‘d dol¬ 


lars ($2,.‘)00.00), and this, upon collection was divided 
(Hjually between! the next of kin, the father an<] i!ioth- 



I 

I 


I 

er, one thousand and two hundred and fifty idollars 
($l,2r)0.00) each in accordance with Section 1-903 et 
190;*) of the Cod(.‘ of Cfivil J’rocedure. The claim for 
death benefits under the Workmen’s Compensation 
Act was then brou 2 :ht on for hearins: before the; board. 
The decision of the board was that the motheb was a 
dependent within the meaning of the Act but thie fath- 

(‘ 1 - was not. The one tliousand two hundred arid fiftv 

1 *' 

dollars ($1,2;*)0.00) received by the mother as her share 
of tlie verdict would pay death benefits to hei-jat the 

statutory rates for a period of 6 years 28 2/10 iweeks. 

1 

The board reduced the liability for benefits accrirding- 
ly and made an award to the mother for compensation, 
])eginning April 30, 192;*), at the rate of four (Jollars 
an<l thirty-five cents ($4.3;*)) per week. Employer and 
carrier now urge that the deficiency should have been 
ascertained bv deducting two thousand five hrindred 

• ' i 

dollars {$2,;‘)00.00), the full amount of the verdijct. 

! 

II(‘1(1: (^nnlozo, .Iustic(*: 

1\ 370: 


‘AVe tliink a c^aaise of action for injuries rjesult- 
ing in (i(‘ath. })r()secut(‘d by an administrator 
against someone other than th(‘ employer, i|s for 
th(* b(‘nefit, not of th(‘ dependents as defimfd by 
th(* Workmen's (k)mp(‘nsati()n Act, but of next of 
kin as defmed by the Code (Section 1903, ^90;5) 
oi' by tli(‘ (l(‘C(‘(lent (‘State law continuing the jCode 
pi’ovisions (Sections 133, 134). The two classes 
ar(‘ not invariably nor ])erhaps commonly the 
sam(‘. A win* undei- the* Workm(‘]rs CompJ‘nsa- 
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tion, Section 16 receives 30 per centum of the av¬ 
erage weekly wages of the deceased during wid¬ 
owhood with two years lump sum upon remar¬ 
riage.’’ 

P. 371: 


“The barest comparison of the class of depend¬ 
ents as established bv this schedule with the class 

of next of kin as defined in the Statutorv cause of 

* 

action for injuries resulting in death will reveal 
the variance between them. If the cause of ac¬ 
tion against third parties has been transformed 
into on^ for tlie benefit of dependents, issues, at 
once novel and confusing will be injected into 
everv trial. Tiiere will then be needed to ascer- 
tain whether tiu‘ deceased was engaged in one of 
the hazardous occupations enumerated in the 
Statute (Workmen’s Compensation Act, Section 
3). If he was, then* will arise the issue, often pro¬ 
lific source of controversy, whether the injury 
was ‘one arising out of and in course of the ei]i- 
ployment.’ Section 10.) If this appears to be its 
origin, a recovery otherwise permissible may be 
defeated or reduced. For an illustration the sole 


survivor mav ])e a child who has reached the age 
of 18, or tlie survivors may be two children, one 
over the age and the otlnu* b(*low tin* ag(‘, many 


similiar situations mav suggest itself.” 


P. 372 


“We think the cause of action against third par¬ 
ties for; b(‘n(‘fit of next of kin is unchanged bv tln^ 
Compensation Act except to the ext(‘i5t that the 
Act substitutes tin* carrier upon th(‘ (‘X(‘cutioji of 
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appropriate ai^sigiiments, to the disi:ributive 
shares of next of kin who claim as dependents 
also. The (Compensation Act did not crealte a new 
cause ot action against wrongdoers other ithan the 
employer with a new class of beneficiaHes. It 
found a caiisci of action already in existence, and 
assuming that this cause of action would continue 
in the future, it fixed the extent to which the 
sliai-(‘s tiiat belonged to the dependents sljiould be 
applied in reduction of the burdens thkt were 
])laced upon the carrier.’’ j 


P. 375: The statute thus construed will work in 
j)ractic(‘ the following results: | 


“(1) ir d(‘])endents electing to assign are the 
onlv next of kin, the entire beneficial interest in 
tin? cause of action against the wrongdejer will 
j)ass by assigniiHuit to tlu* carrier, who maj sue or 
(‘oinproinis(i at will. | 

“ (2) If* dej)endents electing to assign are mem- 
])(M’s of th(‘ class of next of kin, but not all mem- 
])ers of that class, their assignment will b|:^ effec¬ 
tive to the extent of tlieir beneficial interest and 

1 

no I'artiier, and the carrier, like anv other bene- 

” 7 I 

liciary must ])i'osecut(‘ thi’ough the administrator 
as the statutory trustee, and may comproijiise or 
rcl(‘ase it. | 

“(3) If (l(‘p(‘n(lents who are next of kin elect 
not to assign, but retain tlieir cause of actiop, they 
r(‘tain it with all of th(‘ incidents prescribed by 
the laws of its creation. i 

“ (4) These de])endents who are not next of kin 
and who are, th(*ref‘ore, witliout beneficial interest 
in th(‘ cause of action against the wrongdo(j^r, are 
not ])Ut to an election si nee th(‘y hav(‘ nothing to 
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elect. 

The appellee is hereby challenged to meet the fol¬ 
lowing argument: (1) Suppose the deceased employee 
left surviving him a widow, and two children under 18 
years, and a child 19 years of age, should the children 
of the deceased employee under 18 years of age and 
the widow receive the deceased employee’s personal 
estate to the exclusion of the child 19 years of age? 
(2) Suppose the deceased employee left surviving him 
an illegitimate child under 18 years of age that ho 
recognized during his lifetime and a legitimate child 
19 years of age, should the illegitimate child take to 
the exclusion of the legitimate child? Did Congress 
by implication intend to institute such a repeal of the 
District of Columbia Lord Campbell’s Act? 

The Xew York Court of Appeals again has dispelled 
any such conclusion. That most reputable Court 
speaking through Justice l^ound in the case of 

LL S. Fidelity & (iuaranty Company vs. Graham 
& Norton Company, 254 N.V. 50, 


.^pok(‘ as follows: 


“Fdward Streeter died as a result of an acci¬ 
dent arising out ainl during the course of his em¬ 
ployment alleged to be diu? to the negligence of 
another not in the same emj)loy. He left a widow 
and six children. Five of the children were in¬ 
cluded in the group of dependents under the age 
of IS, who, with the wielow came under the pro¬ 
tection of the Workmen’s Compensation Act 
(Consol. Law C. iu). The sixth child, although 
belonging to the group of lunxt of kin, did not 


i 


come within the group ol* dependents pro^peted by 
tile Workmen’s Compensation Law. Th^ widow 
and live cliildren, as was their right, elect(|Hi to ac- 
c(^pt compensation rather than to pursue the stat¬ 
utory remedy through tlie appointment ot* an ad¬ 
ministrator against the alleged wrongdoer. They 
I'eceived an award which has been paid. iThe re¬ 
sult was an assignment to the insurance'carrier 
ol' their beneficial interest in such cause o^ action.- 
The insuranc(‘ carrier thereupon brought this ac¬ 
tion in its own name and right against thejalleged 
wrongdoer to recover the interest of thej widow 
and dejiendent children, only in such a rij^covery 
as an administrator might have secured had one 
b(‘(ni appoint(‘d and instituted suit.” j 


Jdeld: 


“The authority of the Zirpola Case was ijiot im- 
painnl by tlie later decision in the Staten [island 
Case (2r)l X.V. 127, 167 X. K. 194). The'action 
should have b(*(*n brought through an administra¬ 
tor as th(‘ statutory trustee of th(‘ entire gi'bup of 
b(‘neliciaries. Tf dependents electing to assign are 
nuunbers ol’ tin* class’of next of kin, but not! all of 
th(‘ m(*ml)(*rs of that class, tlnu'r assignment will 
b(‘ (‘rP(‘ctiv(‘ to th(^ extent of their lieneficial[inter¬ 
est and no fartluM*, and the carrier, like any! other 
btmei'iciary, must pros(*cute through the adininis- 
trator as th(‘ statutory trustee, and may cojnpro- 

inis(j or i-el(‘as(* its own int(‘rest, but no other.” 

1 

It must lie conc(‘ded that if the emjiloyer is piven 
th(* right to maintain th(‘ action liy virtue of tlie as- 
signiiKuit emanating from the widow, the appelant 
(fatlnu*) will 1)(‘ excluded from receiving his priipor- 
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tionate share of the proceeds as a next of kin which he 
is entitled to under Section 380 of the District of Co¬ 
lumbia Code. It must be conceded further that as a 
dependent under the District of Columbia Compensa- 
tioiiAct the appellant (father) will receive only a 
meager, if any portion of tlie said recovery against the 
wrongdoer. This is predicated under clauses (1), (a), 
(b), and (c), of paragraph (e) of Section 933 of the 
District of Columbia Compensation Act, which in sub¬ 
stance gives the employer the right, if lie maintains 
the action to reimburse himself to the extent of all 
debts, a reasonable attorney’s fee, and the* present 
value of what it will have to pay the widow, and in al- 
jiiost every case, after such reimbursement, there is 
nothing left to b(‘ distributed among the n(‘xt of kin 
and those de})end(mts who (‘lect not to obtain compen¬ 
sation ])ut who pref(‘r to proc(H‘d against th(‘ wrong- 
iloer. 


Ill 


TIIK COURT KRRKI) IX ITS ARPLICATIOX OF 
THF CASK OF THK AKTXA LiFK IXSUR- 
AXCK COMPANY VS. MOSKS, 287 F.S. .">30. 


The Lower C’ourt in its opinion ((>2 \V. L. R. 78) 
took the position that the decision of the Supreme 
Court of till* United States in tlu‘ Aetna Life Insui*- 
ance Case (Supra) is controlling in the present case. 
A careful reading of the Aetna Life Insurance C’aso 
(Supra), however, will lead to a different conclusion. 
'riu‘’Su])i*nnu‘ (’ourt of tin* ("nit(‘(l States in tiial ueci- 


i 
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I 

sion made it clear from the very outset the groi^nds on 
which its decision was based. On pages 538, aind 539 
the C’ourt spoke as follows: j 

I 

‘*The election to accept compensation was made 
by tlie widow as she is both the administrator and 
the only person entitled to compensation, tlje elec¬ 
tion was validly exercised and we need not tesolve 
])ossil)l(‘ doubts as to the proper person t(i make 
lli(‘ (‘li‘ction und(‘r otlun* circumstances.^’ i 


The ruling of the lower C’oiirt in the presemt case 
assumes that the above quoted language from the Su¬ 
preme Court was not for any definite purpose j how- 
even-, the Siij)r(*ine Ckmrt had before it at the ti^ie of 
tin* decision in the Aetna Lite Insurance Case! (Su- 
pi*a) the X(‘W York decisions quoted herein before, 

I 

liiat the (^)urt kn(‘W that Justice Cardozo said \u the 
case; of Zii'])ola vs. Casselman (Supra): ! 


‘‘ \Vli(n-(* all of the depennUnits ar(' also all of the 
iicxt of kill and e*l(‘ct to assign tin* entire beneijilcial 
ii.t(‘re‘. i in the‘ e-aiise of action against the wrong- 
doe*r j/Uss by assigniiunit to tin* carrier i (enn- 
])loy(;r). 


» 7 


In (leenl it would have; b(‘en us(d(*ss to have tli|‘ ad- 
iniiiistrato!- maintain the action when the oiilvj elis- 
tributee being the* employer or the* carrier. I 

The appellant insists that the case in questiein is 
distinguishalih* from the Ae‘tna Life Insuj-ance Ckuse 
(Siqira) in that in the* ])r(‘S(*nt eaise the widow who ac- 
ce[)ted comp(*nsation is not tlie administratrix aijd is 
not the* only p(*rson (*n1ith‘ei to compe'nsatiein. iThe 


i 

1 
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opinion of the lower Court (62 W. L. R. 78) further 
states “The reasoning of the opinion, however (see 
specially pp. 539-541), expressly referring to the Xew 
York cases and construing the peculiar and ambigu¬ 
ous language of our statute, concludes: 

“That where tlie employer is given anything to re¬ 
cover by tlie language of Section 933(b) and (d) it is 
tJie full recovery provide<l by the wrongful death act 
and we do not think as the court below, that the rights 
thus conferred may be enforced only by an action 
brought in the name of the personal representative.” 

15 it not signihcant that the word “only” was used 
by the Supreme Court '! Does it not suggest that there 
are circumstances wh(‘re the representative may main¬ 
tain liu* action:^ IT it intended to imijly that the em¬ 
ployer was the only party to maintain the action it 
wouhi have said so in unmistakable language. 

The question presented in the Aetna Life insurance 
Case (Supra) differs materially f]-om that presented 
upon tills appeal. This is largely true in view of the 
fact that on page 54U of tiie aforesaid opinion tlie Su- 
jjreme Court of the Cnited States cites with approval 
the decisioiis of the Xew York Court of Appeals iiere- 
in-before mentioned. That Court had before it in tlie 
Aetna Life insurance Case (Supra) a statement (*i 
facts equivalent to tlie first proposition laid down by 
Mr. Justice Cardozo in the matter of Zirpola vs. Cas- 
selman (Supra) i.e., where all of the beneficiaries were 
ail of the next of kin. It is submitted that under such 
circumstaih'es the eiiqiloyer has the right to maintain 
the action, but in the present case the facts differ ma- 
teriallv fi-oin the iacts in the Aetna Life cas(‘. 'I'nis 
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contention is fui-ther supported in view of the (^losing 
of the opinion of ]\lr. Justice Stone in the Aetn|a Life 

i 

case, when, at pag(j .')43, he said: I 

i 

I 

**. . . nor do W(* consider what would |be the 

1 

rights (o' the |)(‘i*son (‘lititled to compensation or 
the persoiKil r(‘])i-(‘S(‘iitative oi* the insuivr.y 

^ i 

I 

At the tini(‘ oT th(‘ (‘iiactnumt of the Longshore^llen^s 
and Harbor Workers’ C’oinpensation Act as applicable 
to the District of Columbia, Congress knew am} well 
expressed wliat rights would be assignable to the em¬ 
ployer upon tlie acceptance of compensation bjy the 
person entitled to compensation, because in para¬ 
graph (b), of Section 933 of the Act, it is projvdded 
that the acci^ptance of compensation shall operate as 
an assignment to the employer of all of the right 6f the 
jjersoN entitled to compensation; while in Paragraph 
(c), of Section 933 of said Act, it is provided \^^here 
thc‘re is no one entitled to compensation, the eni'ploy- 
ov by the payment of $1,000.00 in tin* fund established 
in S(‘ction 944 of the Act, shall work as an assignjoaent 
to the {‘inployer of all of the right of the personah rep- 
rcsentative of ihe deceased. It is (‘vident that }i)on- 
grcss did not use th(‘ term ^‘all of the right of thejper- 
son (Mititled to compensation” synonymously with the 
t(‘rm “all of tin* right of llie personal representative 
of the (.h*ceas(‘d.” ! 


IV 


DOES A SlO.*>SEQrEXT STATCTE PASSEDiBl 


! 

1 
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CONGRESS repp:al by biplication an 

ANTICEDENT STATUTE? 

Sections 1301 and 1302 of the District of Columbia 
Code give the personal representative of the deceased 
the exclusive right to maintain an action on behalf of 
the estate, and Section 380 of the said Code gives the 
father of the deceased one-half of his personalty. 
There is no provision in tiie District of Columbia 
Compensation Act wliich rei)eals the aforesaid sec¬ 
tions of the District oT Columbia Code. 

In the case of 


Washington Railway and Electric Company vs 
District of C’olumbia, bO App. D.C. 134, 

t]i(‘ Court said: 


‘Mv(‘])(‘als l)y iiii])li('ation ai’(‘ not favored: with¬ 
out n(*gativ(‘ woi*ds will not r(‘peal the ])articular 
])rovision of a foi-nu*!* statuti' unless th(‘ two ai‘(‘ 
irr(‘Concilablv inconsistinit.'' 


See also: 


Tri-Stalc C'oi']). vs. Standai'd Car Corp, bl Anp. 
D.C. 109. 

Sininions vs. Sinnnons. bS A])]). I).C\ IbS. 
ChaiP'ston Ch)]-]). vs. Sinclair, 204 U.S. b43. 


It was urg(*d by tiie defendent ])(*low (appellee 
herein) that the District of C’oluinbia Worknunrs 
(•omp(‘nsation Act givers tlu‘ (MuployeT' tin* right to 
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maintain the action in the event, a dependent Accepts 
compensation, that the Compensation Act gave the de¬ 
pendent the right of assignment by virtue of tl^e said 

dependent acceptiiig compensation. But I askl, what 

1 

would be the solution to a situation where an illegiti¬ 
mate child of the d(*ceased employee, under ISj years 
of age, who accept compensation? AVould suchian il¬ 
legitimate child transfer to the employer any rights 
that were cr(‘ated pui*suant to Sections 1301, 130^, and 
1303, ol* th(‘ District of Columbia ('ode? It insist be 
conceded that whil(‘ an illegitimate child mavl be a 

»_’ %/ j 

proper party dependent within the meaning (^f the 
District of Columbia AVoi-kmeiCs Compensation! Act, 
y(,‘t undei* Section 373 et s(hi of the District of Colum¬ 
bia Code, which deals with distribution to next oj‘ kin, 

I 

such illegitimate ciiild is not a next of kin and h^s no 

right that could be assigned upon his accepting |com- 

L 

pensation. So that tin* District of ('olumbia ^york- 

I 

uumCs ('omjamsation Act could not ])(‘ designed dolely 
for th(* ])en(5rit oi‘ depcmdents. Th(‘ said act does not 
satisfactorily covm- the present situation and it not 
the duty of the C'ourt to legislate upon an omniission 
of ('ongr(‘Ss, ])ut it is tli(‘ir function to interpr(‘^ the 

i 

language of the statut(‘ as written bv Congress. ! 

In conclusion it is respectfullv submitted that! the 

1 

d(‘cisions of the New York Court of Appeals offm-ed 
the only justilied and e(iuita])le solution to the ques¬ 
tion herein ])]-esent(‘d and it ought to be adopte(| by 
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this Court as a guide in construing the language of the 
District of Columbia Workmen’s Compensation Act 
and it is therefore urged by the appellant that the 
judgment below be reversed. 

Respectfully submitted, 

Nathan A. Dobbins, 
Otho D. BransoV, 
Attorneys for Appellant, 
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United States Court of Appeal^ 

For the District of Columbia 

October Term, 1934 


No. 6210 


Charles M. Doleman, Administrator of the Estatel of 
Robert R. Doleman, Appellant, ! 


Harry Levine, Appellee, 


BRIEF FOR APPELLEE 


This is an appeal from a judgment of the Supreijne 
Court of the District of Columbia in favor of the de¬ 
fendant. The demurrer of the plaintiff to a plea iin 
abatement filed by the defendant was overruled; arid, 
upon the plaintiff electing to stand upon the demurrer, 

the suit was dismissed by the Court. I 

1 

The case involves the Longshoremen’s and Harbor 
Workers’ Compensation Act, approved March 4, 1927 
(U. S. C., Title 33, Chapter 18), as made applicabjle 
to employment in the District of Columbia by Act 6f 
Congress approved May 17,1928 (D. C. Code Title 10, 
Chapter 2), which will hereinafter be referred to 
the ‘‘Compensation Act”; and the Act of Congress 
approved March 3,1901 as amended (D. C. Code, Title 
21), which is the statute providing for liability for 
negligence causing death which will hereinafter be re¬ 
ferred to as the “Death by Wrongful Act Statute’!’. 

! 

i 

! 
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STATEMENT OF FACTS 

On January 3, 1933, one Robert R. Doleman, an 
employee of the Potomac Electric Power Company, 
while working in a manhole in the street at Lincoln 
Road and R Street, Northeast, in the District of Co¬ 
lumbia, was struck bv an automobile owned bv Harrv 
Levine and operated by one Harry Earner, sustaining 
injuries from which he died on the same day. Robert 
R. Doleman left surviving him his widow, Marv E. 
Doleman, his father, Charles M. Doleman, and a 
brother, as his heirs at law and next of kin. 

The widow elected to receive compensation from 
Robert R. Doleman’s employer, the Potomac Electric 
Power Company, under the Compensation Act. After 
she filed her claim for compensation, an award was 
made in ^ her favor by the Deputy Commissioner, and 
she has been and is now receiving compensation from 
the Potomac Electric Power Company. 

The father obtained letters of administration on tlio 
estate of Robert R. Doleman in the Supreme Court of 
the District of Columbia. Then the father, who indi¬ 
vidually alleges to have been partially dependent upon 
Robert R. Doleman, as Administrator filed an election 
under the Compensation Act to proceed against the 
third party (Harry Levine) alleged to be responsible 
for the death of Robert R. Doleman. 

PROCEEDINGS IN THE SUPREME COURT OF 
THE DISTRICT OF COLUMBIA 

On November 1, 1933, Charles M. Doleman, as the 
Administrator of the Estate of Robert R. Doleman 
(hereinafter referred to as the ‘‘Administrator”)^ 


I 
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i 

i 

filed a suit in the Supreme Court of the District of 
Columbia against Harry Levine. The declaration pro¬ 
ceeded to state a cause of action under the deatn by 
wrongful act statute, and alleged that the defendant, 
acting by and through an agent, servant and employee 
negligently caused the death of Robert R. Dolenaan, 
and sought damages in the amount of Ten Thousand 
($10,000) Dollars therefor. ! 

Thereafter, on November 13, 1933, the Potorjaac 
Electric Powder Company (hereinafter referred to! as 
the employer”) filed a suit in the Supreme Court of 
the District of Columbia against Harry Levine. The 
declaration proceeded to state a cause of action under 
the death by wrongful act statute assigned to the em¬ 
ployer by the provisions of the Compensation Act, ^nd 
alleged that the defendant, acting by and through ian 
agent, servant and employee, negligently caused the 
death of Robert R. Doleman, and sought damages! in 
the sum of Ten Thousand ($10,000) Dollars therefor. 

The defendant Harry Levine filed in each case] a 
plea in abatement, setting forth in each plea the pen¬ 
dency of the other action, and in the administrator’s 
action alleging that the cause of action was assigned 
by the terms of the Compensation Act to the employer, 
and in the employer’s action alleging that by the tenins 
of the death by wrongful act statute such an action 
should be brought by the administrator. The admijn- 
istrator and the employer, in their respective suits, 
each filed a demurrer to the plea in abatement. T^ie 
cases came on for hearing together upon the respec¬ 
tive demurrers and were argued and submitted to the 
Court. The Court sustained the demurrer to the pl^a 
in abatement in the employer’s action; and overruled 
the demurrer to the plea in abatement in the Adminie- 
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trator’s action. Opinions of the Court were published 
in 62 W. L. R. 77, 78; and are as follows:— 


Charles M. Dolemax, Administrator, etc. 

Plaintiff f 


V. 


Harry Levine, Defendant. 

“The plaintiff’s demurrer to the plea in abate¬ 
ment is overruled for the r(‘asons stated in the 
memorandum filed this dav in Pnfnniar Electric 
Power Company vs. Harry Levine, at Law No. 
83,404.” 

Potomac Electric Power Company, etc. 

Plaintiff, 

V. 

Harry Levine, Defendant. 

“The following appears from the pleadings: 

“Robert R. Doleman was killed January 3, 1933, 
while working for the Potomac Electric Power 
Company in a manhole in a city street, by an auto¬ 
mobile of Harry Levine. He left surviving, his 
widow, Mary E. Doleman, and his father, Charles 
M. Doleman (see D. C. Code Sections 374, 380). 

“The widow elected to receive from the employer 
compensation under Section 33 (a) of the Work¬ 
men’s Compensation Law. The father, as admin¬ 
istrator of his son’s estate, on November 1, 1933, 
brought suit. Law No. 83,365, against Levine to 
recover damages for the death by wrongful act. 
Thereafter, on November 13, 1933, the employer, 
Potomac Electric Power Company, as assignee 
under Section 33 (b) of the Compensation Law, 
brought this suit against Levine to recover for the 
same cause of action, viz., the death of Doleman 
by wrongful act. 

“To each declaration the defendant Levine has 
filed a plea in abatement alleging that each suit 
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should abate by reason of the pendency of the 
other. The plaintiff in each case demurred tb the 
plea in abatement; the administrator by virtue of 
the Wrongful Death Act; and the employer, as 
assignee, under Section 33 (b) of the Compensa¬ 
tion Law, each respectively claiming the ejxclu- 
sive right to maintain the action. These deinur- 
rers have been heard together. i 

“The administrator contends that acceptance by 
the widow of compensation operates as an assign¬ 
ment to the employer merely of her right, but does 
not affect the right of the father, who has not ac¬ 
cepted compensation, to proceed as administrator 
against the wrongdoer. He relies upon Zirpola 
V. Casselniau, 237 N. Y. 367, and U, S, F. & G, 
Co. V. Graham and Norton, 254 N. Y. 50, w)iich 
hold that the New York Compensation Law does 
not create a new cause of action against wrong¬ 
doers other than the employer; that, while if i de¬ 
pendents electing to assign are all the next of Idn, 
the entire beneficial interest in the cause of aciion 
is assigned to the employer who is authorized to 
sue or compromise at will; yet, if the dependents 
so electing are not all the members of the bene¬ 
ficial class, their assignment will be effective only 
to the extent of their beneficial interest and! no 
further, and the employer like any other bene¬ 
ficiary must prosecute through the administrator 
as the statutory trustee. 

‘ ‘ The employer, on the other hand, contends that 
the District of Columbia Compensation Law dif¬ 
fers from the New York law, and that the ri^ht 
of the employer under the District Law to main¬ 
tain the action against the wrongdoer, wherd a 
dependent has elected to receive compensation, 
has been conclusively determined by the decisijon 
of the Supreme Court in Aetna Life Insurarice 
Co. V. Moses, 287 U. S. 530. The administraljor 
urges that the Moses case is clearly distinguish¬ 
able from the present case, and is to be limited 
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to the exact situation before the Court, because 
of the observation therein that— 

‘as she (the dependent) is both the adminis¬ 
tratrix and the only person entitled to receive 
compensation, the election was validly exercised, 
and we need not resolve possible doubts as to 
the proper person to make the election under 
other circumstances.’ (pp. 538, 539.) 

“The reasoning of the opinion, however, (see 
specially pp. 539-541) expressly referring to the 
New York cases, s^jopra, and construing the pe¬ 
culiar and ambiguous language of our statute, 
concludes— 

‘that where the employer is given anything to 
recover (by the language of Section 33 (b) and 
(d) ) it is the full recovery provided by the 
wrongful death act, (and) we do not think, as 
did the the courts below, that the rights thus 
conferred may be enforced only by an action 
brought in the name of the personal represen¬ 
tative. 

‘* * * the employer acquires the legal rights of 
the employee or the personal representative, 
subject to the qualifications imposed by the com¬ 
mon law or the death statute to the extent that 
they are not incDnsistent with the provisions of 
the Compensation Act. The Compensation Act 
permits him to enforce them in his own name.’ 
(pp. 540, 541.) 

“In the present case the widow is not adminis¬ 
tratrix of the estate, but under the statute she is 
a dependent entitled to compensation, and, so far 
as the pleadings disclose, the sole dependent of 
the deceased, the father not being alleged to be 
dependent on his son at the time of the death, un¬ 
der section 9 (d). 

“Under Section 33 (b) the rights of the widow 
were assigned to the employer by her acceptance 
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of compensation. By virtue of that assigiiment 
the employer is authorized under Sections 3? (b) 
and (d) to institute proceedings for recovek*y of 
damages from the person who caused the death, 
and, after retaining certain amounts as specified 
under Section 33(e) (1), is directed to pay! over 
the' excess of the recovery ‘to the person entitled 
to compensation or to the representative,’ (Sec¬ 
tion 33 (e) (1) (C) and (2)). Under the ^bove 
quoted language from the Moses case, thip re¬ 
covery would seem to mean the ‘full recovery pro¬ 
vided by the wrongful death act.’ | 

“In the light of the Supreme Court decision, it 
is, therefore, held that the employer and not the 
administrator is the proper plaintiff in the! suit 
against Levine to recover damages for the wrong¬ 
ful death. ! I 


“The plaintiff’s demurrer to the plea in at)ate- 
ment in this cause is accordingly sustained. 

The administrator, after making an amendment to 
his declaration, and counsel Stipulating that the Iplea 
in abatement, the demurrer thereto, and the rulii^g of 
the Court thereon should stand to the declaration as 
amended, elected to stand upon his demurrer to| the 
plea in abatement, and an order was entered in ithat 
cause dismissing the suit. The administrator has npted 
and perfected this appeal from the decision of! the 
lower Court. i 


• 1 

PETITION FOR SPECIAL APPEAL j 

The ruling of the lower Court in sustaining thej de¬ 
murrer to the defendant’s pfea in abatement ini the 
employer’s suit was an interlocutory order; and!the 
defendant coiild not stand upon his plea in abateniient 
since the real question that the defendant was con- 
.. cerned with was a question of whether or not he iwas 

responsible for the alleged negligence causing j the 
- . . * ♦ , ♦ ^1 
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death of Robert R. Doleman, and no issue has been 
joined on that question. The defendant, apprehend¬ 
ing that, if he filed a plea in bar, the point raised by 
the plea in abatement might be waived, filed a petition 
in this Court for an allowance of a special appeal in 
the employer’s suit, the same being Original No. 22oV> 
in this Court. The Court denied the petition for spe¬ 
cial appeal; and the petitioner (appellee herein) filed 
a motion to reconsider the petition. The matter is 
now pending before this Court upon motion for re¬ 
consideration of the petition and allowance of special 
appeal. 

QUESTION INVOLVED 

In the event of the death of an employee in the Dis¬ 
trict of Columbia under circumstances giving rise to 
a right of action against a third person for wrongful 
death, is the proper plaintiff to bring such an action 
the employer, who is liable and for and paying com¬ 
pensation to a dependent of the deceased under the 
provisions of the Workmen’s Compensation Act, or 
the administrator of the estate of the deceased, under 
the negligence causing death sections of the Code of 
Law for the District of Columbia? 

The Court below, in its memorandum opinion filed 
in Potomac Electric Poiver Company, etc. vs. Levine, 
Law No.'83404, and incorporated by reference in the 
memorandum opinion filed in this case, held that the 
employer and not the administrator is the proper 
plaintiff in the suit against Levine. The administra¬ 
tor is seeking upon this appeal a reversal of the de¬ 
cision of the lower Court, and a ruling that the admin¬ 
istrator is the proper party to maintain the action in 
question. 
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ABGUMENT 


I 


I 


This appellee has been named defendant in twb suits 
for the same alleged negligent act resulting ijn the 
death of Robert Doleman. His position is thht the 
right of action for negligence causing death is a jingle 
action, and before being put to his defense on th^ alle¬ 
gations of negligence he is entitled to a decision finally 
determining which of the suits he must defend. 'Hav¬ 
ing no preference as between the two suits fil^d, 1 j(^ 
filed his plea in abatement to each suit, assertilig in 
each plea that the other suit was properly brough^ and 
that the suit in which the plea was filed should ^bato 
Since, therefore, by his plea in abatement inj this 
case he asserted that the suit by the employer was the 
only proper and valid suit which could be brought; and 
since the Court below sustained this plea by its ‘deci¬ 
sion on the demurrer, this appellee submits herein the 
authorities supporting the decision of the Court below. 

THERE IS ONLY ONE RIGHT OF ACTION FOR 
NEGLIGENCE CAUSING DEATH IN THE 
DISTRICT OF COLUMBIA 

i 

The right of action for negligence causing deatlh is 
statutory, and was originally created by the Act of 
Congress of February 17, 1885 (Title 21, D. C. Co|do'i 
Section 1 of this Act provides that “the person Who 
or corporation which would have been liable if death 
had not ensued shall be liable to an action for damages 
for such death’’. ! 

The enactment of the Workmen’s Compensaiion 
Law did not create a new cause of action. j 

The provisions of workmen’s compensation Ihws 
relative to actions for injury or death of employees 
through negligence of persons other than the employer 


i 

I 

j 


I 
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have been uniformly held to refer to existing rights 
of action, and not to create new rights of action. 

In Hunt V. Bank Line, 35 Fed. (2nd) 136 the Circuit 
Court of Appeals for the Fourth Circuit, in a case 
under the Longshoremen’s Act, held that upon accep¬ 
tance of' compensation an employee could not there¬ 
after sue the third party whose negligence caused the 
injury, even though the employer refused to bring 
such a suit, as the entire right of action passed to the 
employer. 

In Aetna Life Insurance Company vs. Moses, 287 
V. S. 530, the court said, on page 538 : 

“In the case where the employee survives and 
accepts compensation as the only person entitled, 
it is clear that the statutory assignment vests in 
the employer the full right to receive damages 
from the third person. Double recovery by the 
employee * * * is thus avoided.” 

In Moore v. Christensen S, S, Co., 53 Fed. (2nd) 
299, the Circuit Court of Appeals for the Fifth Cir¬ 
cuit, in affirming a decision of the District Court deny¬ 
ing the right of the Administrator of a deceased long¬ 
shoreman to sue the third party whose negligence al¬ 
legedly caused the death, said: 

“It is not to be supposed that for the same in¬ 
jury or death two actions against the same party 
were contemplated, one under the state law and 
another under the Act of Congress.” 

In Zirpola v. Casselman, 237 N. Y. 367; 143 N. E. 
222, the Court, in construing the New York Workmen’s 
Compensation Law, states, on page 372. 

“The Compensation Act did not create a new 
cause of action against wrongdoers other than the 
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employer with a new class of beneficiaries. It 
found a cause of action already in existence, and 
assuming that this cause of action would continue 
in the future, it fixed the extent to w^hich the Shares 
that belonged to the dependents should be applied 
in reduction of the burdens that were placed upon 
the carrier.’’ i 

I 

In the recent case of Storrs v. Mech, (Marjrland, 
1934) 170 Atl. 743, the Court of Appeals of Mar^^land, 
in deciding a case involving construction of the ideath 
statute and the provisions of the Workmen’s Coijnpen- 
sation Law relative to actions where an employee is 
killed, said: I 

“In other words, section 58 of Article lOli does 
not create any new liability, but simply designates 
in what manner the liability theretofore existing 
under the common law and Lord Campbell’s Act, 
should be enforced, and changes the parties who 
might be benefited by such enforcement.” i 
« * « * * * • •!• 

“There is nothing in conflict between the! pro¬ 
visions of Article 67, ‘Lord Campbell’s Act’i and 
Article 101 ‘Workmen’s Compensation’. They 
both unquestionably deal with recovery for in¬ 
juries resulting in death. The two statutes abe in 

pari materia and must be construed togetheif.” 

1 

The opinion of the Court below assumes that there 
is only one action for wrongful death, and holds jthat 
the employer is the proper person to bring the Isuit. 
The appellant in his brief apparently concedes !that 
there is but one action, and contends that the ad^nin- 
istrator is the proper person to bring the suit, j 

The authorities either expressly hold, or assfime, 
that there is but one cause of action for negligence 
causing death, and the sole question, therefore, is jwho 
is the proper , party to maintain the action. 
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ACCEPTANCE OF COMPENSATION BY A DE¬ 
PENDENT OF A DECEASED EMPLOYEE 
ASSIGNS THE ENTIRE RIGHT OF ACTION 
UNDER THE DEATH STATUTE TO THE 
EMPLOYER 

There being one, and only one, right of action for 
negligence causing death, the Workmen’s Compensa¬ 
tion Act provides that in the event of the death of an 
employee under circumstances giving rise to a right 
of action against some party other than the employer 
for negligence, the acceptance of compensation by the 
dependent of the deceased employee operates to give 
to the employer paying or providing such compensa¬ 
tion the sole right to bring such action against the third 
party negligently causing the death of the employee. 

Section 33, Workmen’s Compensation Law. 

In Moore vs. Christensen S. S, Co,, 53 Fed. (2nd) 
299, the Circuit Court of Appeals for the Fifth Cir¬ 
cuit said: 

“It clearly was the intent of Congress to assign 
to the employer all rights of the legal represen- 
tativ’e of the deceased, and also to enumerate the 
classes of the beneficiaries on whose behalf re¬ 
covery might be had.” 

It is perfectly clear that when the employee is in¬ 
jured, the entire right of action against the third party 
causing the injury is assigned to the employer by the 
election of the employee to take compensation. 

Hunt V. Barik Line, 35 Fed. (2nd) 136. 

Aetna Life Ins, Co, v. Moses, 287 U. S. 530-539. 

When the employee is killed, the language of the 
statute is not so clear, but by reading together the 
various subparagraphs of section 33, it is apparent 
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that the Act contemplates the same result, namely, the 

assignment of the right of action to the employer. 

1 

The Supreme Court of the United States in the Aetna 
Life Insibrance Company vs. Moses case, after disjeuss- 
ing the various subparagraphs of Section 33, sai<^: 

i 

^‘Having regard to these provisions and ti the 
general purpose which the Act discloses with re¬ 
spect to rights of recovery when the injury Idoes 
not result in death, we see no escape from theicon¬ 
clusion that the statute contemplates that thei eni- 
ployer is to have the same control over the insti¬ 
tution of an action for wrongful death, the Com¬ 
promise and settlement of the claim, and thei dis¬ 
tribution of the proceeds, as he is given in unam¬ 
biguous language in the case where the injur^^^ re¬ 
sults only in disability. What is made explicit by 
the statute with respect to the latter is implicit 
with respect to the former.” 1 


In that opinion the Court mentioned the New l^ork 
cases cited by appellant in his brief, and indicated that 
our statute and the New York statute differed mate¬ 
rially, in that our section (33) (2) has no counterpart 
in the New York statute. I 

i 

The appellant assumes in his argument that |the 
right of action which the Compensation Act assigns 
to an employer paying compensation to a depen(^ent 
of a deceased employee is the interest of the dependjent 
in the estate of the decedent and that the rightj of 
action for negligence causing death is an interest in the 
estate of the decedent. These are erroneous assuipp- 
tions. The right to compensation arises by virtuei of 
the Compensation Act from the relationship of em¬ 
ployer and employee, and is not an interest in the es¬ 
tate of the deceased employee. i 
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The right of action' for negligence is not an asset 
of the estate of the decedent, recovery under any such 
action is. not. subject to the debts of the decedent, and 
the provisions of the death act providing for distribu¬ 
tion to next of kin do not create an interest in anv 
estate, but merely provide a convenient method for 
distribution of damages. The contention of the appel¬ 
lant that the operation of the statute under the rule 
laid down in Aetna Life Insurance Co. vs. Moses wdl 
produce inequalities in the distribution of the proceeds 
of a successful suit under the death act is without 
merit, since the place for the correction of such iii 
equalities,'if any there be, is the Congress rather than 
the Courts. 

It might be noted that the distribution of proceeds 
of suits under so-called Lord Campbell’s Acts in the 
various states varies greatly. There is nothing par¬ 
ticularly sacred or vested in the provisions of our stat¬ 
ute directing distribution to next of kin, and our stat¬ 
ute conceivably works inequitably in that it makes no 
]irovision for var^dng degrees of dependency between 
jjext of kin. A wealthv child secures the same dis 
tributive Share as a crippled dependent child. If the 
Congress, or legislature, provides a different method 
of distribution of the proceeds of a suit under the 
death statute in certain classes of cases, it is entirelv 
within the power of the legislature and the equities oi* 
such legislative action are not the subject of inquiry 
in this case. 

Storrs vs. Mech, (Maryland, 1934) 170 Atl. 743. 
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CONCLUSION 

In conclusion, therefore, it is respectfully submitted, 
first, that there is only one cause of action for njegli- 
gence causing death in the District of Columbia; |ancl, 
second, that the cause of action has been assigned to 
the employer by virtue of the Compensation Aci, so 
that the decision of the Supreme Court of the District 
of Columbia in rejecting the right of the administrator 
to maintain the action instituted by him is correct, |and 
should be affirmed. | 

I 

Edward S. Brashears,| 
Wilson L. Townsend,! 

'I 

Albert F. Beasley, j 
Attorneys for Appellee, 
316 Investment Building. 


